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Preface

n 1997, the New York State Assembly and Senate were para-

lyzed for several months as the future of rent regulation was be-
ing debated. Within the city, angry debates between
representatives of landlords and tenants escalated out of control as
what was commonly referred to as the “rent wars” came to look
more and more like the real thing. In the end, the New York State
Legislature passed and the Governor signed a bill that extended
rent regulation for six years and loosened up some of the restric-
tions that landlords found to be most onerous. Virtually lost in the
fray, however, was any serious debate over why rent regulation has
become such a flashpoint in New York politics. New York City has
been in a self-proclaimed housing “emergency” since the end of
World War II. While the rest of the nation responded to postwar
housing shortages with a construction boom that left all but low in-
come households appropriately housed, in New York City devel-
opers have not even been able to produce enough housing to satisfy
the needs of the middle class.

Against this backdrop, in 1998, the New York City Partner-
ship and Chamber of Commerce and the New York City Depart-
ment of Housing Preservation and Development requested that the
New York University School of Law Center for Real Estate and Ur-
ban Policy conduct a study to examine why the private real estate
industry fails to produce enough new housing each year to keep up
with demand. The Report set forth herein has two main compo-
nents. Primary and secondary data from New York City and several
other large American municipalities are used to illustrate the nature
of housing problems in New York. One of the primary housing
problems that has plagued New York for much of the past decade
has been its relatively low rate of new housing production. Data are
analyzed to demonstrate that one of the reasons for this low rate of
production is the relatively high cost of new housing construction
in New York City. The remaining sections of the Report examine
why housing construction is so expensive and what might be done
to reduce costs. A variety of interventions are discussed; some are
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new while others have been proposed in the past, but merit adoption
today.

Like any major change, many of the policy prescriptions con-
tained in this Report will be controversial. The authors have sought
to take a comprehensive approach and have developed their recom-
mendations to encompass a broad variety of players in the public,
private and nonprofit sector. One set of policies often recom-
mended to deal with New York’s housing problems— increased
governmental subsidies— are explicitly not covered by the Report.
It is the view of the authors that while some level of subsidy will al-
most certainly be required to provide housing to low income house-
holds, these scarce public resources should be targeted to meet the
housing needs of those whom a smoothly functioning housing mar-
ket cannot serve. The housing market does not function smoothly
in New York. These impediments— whether they be caused by
government regulations or by industry practices— must be cleared
away. That is the scope of this Report.




Executive Summary

n 1998, the New York City Partnership and Chamber and Com-

merce and the New York City Department of Housing Preserva-
tion and Development requested that the New York University
School of Law Center For Real Estate and Urban Policy examine
two related questions: (1) to what extent does the cost of building
housing in New York City exceed the cost of construction in other
large American cities and (2) what steps can government and the
private sector take to reduce the cost of housing development. This
Executive Summary highlights some of the findings and recom-
mendations contained in the full report.

At present, the lion’s share of housing development in New
York City receives some form of government subsidy either di-
rectly through capital grants or loans or indirectly through property
tax abatements and exemptions. Whereas in most American cities,
only housing for low-income households is subsidized, in New
York subsidies are utilized for households across the income spec-
trum. Particularly in the current environment of scarce public re-
sources, it is vital that tax dollars be targeted to those who need
them the most. If the recommendations contained in this Report
were to be adopted, the cost of construction would decline across
the board. While the city’s poor would, no doubt, still require assis-
tance, the cost savings would enable the private market to ade-
quately provide market rate unassisted housing to many more New
Yorkers than it does today, thereby allowing government to target
scarce subsidies to those who are most needy.

Brief Description of Housing Problemsin New York City

The major housing problem facing residents of New Y ork concerns
affordability (rather than physical conditions). According to the
1996 Housing and Vacancy Survey, 525,736 households or more
than one-quarter of all renters in New York City have severe rent
burdens, paying over half of their incomes for rent. Another 68,000
homeowners paid more than 60 percent of their incomes for hous-
ing. Although most households with severe affordability problems
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earn low incomes, a substantial number of moderate and mid-
dle-income families also pay a disproportionate amount of their in-
come for housing.

One of the principal causes of affordability problems is the
high cost of housing in New York. Rents in New Y ork are the high-
est in the nation. Home sales prices, while not the highest, are
among the highest. One of the principal reasons why the cost of
housing is so high is that for much of the past two decades, demand
has outstripped supply. For example, although the number of
households in New York City rose by roughly 120,000 from 1980
to 1996, its housing stock grew by only 53,516 units. Therefore de-
mand outstripped supply by a ratio of approximately 2'/, to 1.

The Cost of Residential Construction in New York City

One of the main reasons why the supply of housing in New York
City has lagged behind demand is because the cost of residential
construction is the highest in the nation. The data in this Report
consistently demonstrate that the cost of housing construction in
New York City is higher than in comparable American cities. Ac-
cording to the data from R.S. Means, the hard costs of construction
in New York is between 21 and 55 percent higher than in Los An-
geles, Chicago and Dallas, three cities selected as control cities.
More detailed cost estimates obtained from an estimator retained
by the Center for this study, Zaxon, Inc., indicate lower, yet sub-
stantial, differentials. Depending on the type of construction, the
cost per square foot in New York is estimated to be between 4 and 9
percent higher than in Los Angeles, between 10 and 11 percent
higher than in Chicago and between 22 and 29 percent higher than
in Dallas. If soft costs and land acquisition prices were to be in-
cluded, these differentials would widen substantially.

The Availability and Cost of Vacant Land

Approximately, 70 percent of the vacant land in New York City is
zoned for residential use, but less than 15 percent is zoned for
as-of-right development of mid- and high-rise apartment buildings.
In the boroughs outside of Manhattan, less than one percent of resi-
dentially zoned vacant land can be used for high-rise buildings.
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Executive Summary

Therefore, the price of vacant land in New York that is suitable for
housing development is very expensive.

Many of the recommendations contained in this Report, par-
ticularly those in the chapter on zoning regulations (see below), are
designed to increase the amount of land that can be devoted to
housing and thereby drive down its price. In addition,

«» The city and state should make obsolete or under-

utilized properties available for private housing devel-
opment.

« The city should strategically plan to assemble
developable sites by combining its stock of abandoned
properties with private properties condemned through
the power of eminent domain or foreclosed through
Local Law 37 proceedings.

<,

¢ The state should adopt laws that limit the potential lia-
bility of developers who build housing on appropriate
brownfields sites and both the state and the city should
provide financial and zoning incentives to offset the
cost of remediation.

Rent Regulation

Contrary to the allegations of some members of the real estate in-
dustry, rent regulation is unlikely to impede new construction be-
cause developers are concerned that the law will be amended one
day to include buildings constructed after 1974. Nevertheless, in
some parts of the city, particularly in Manhattan, the ability of ten-
ants to hold out and demand extremely high sums of money to
move, makes it infeasible for owners to demolish or renovate build-
ings and construct additional housing. The costs attributable to de-
lay and the windfalls to individual tenants reduce the supply of
housing, drive up rents and harm all residents of the city.

R

% The New York State Legislature should amend the
rent regulation laws to permit owners of buildings who
commit to constructing 20 percent more floor area to
evict tenants provided that the existing zoning permits
such additional bulk and that the tenants affected are
shielded from sudden increases in rent. All tenants
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should be entitled to relocation assistance paid for by
the owner. In addition, the owner should be required to
either rehouse the tenant in a suitable apartment
on-site at a rent comparable to the prior regulated rent
or provide the tenant with a stipend equal to the present
value of the difference between the tenant’s existing
rent and the average rent for a comparable apartment
of suitable size in the same community district for a
period of six years. The Department of Housing and
Community Renewal (DHCR) should be required to
process applications for eviction in a timely fashion
according to prescribed time limits.

Environmental Regulation

Environmental review under the State Environmental Quality Re-
view Act (SEQRA) and the City Environmental Quality Review
(CEQR) are triggered by discretionary public actions (e.g. zoning
and land use changes, financing approvals) rather than by the mag-
nitude of the development or its likely environmental conse-
quences. CEQR review delays projects and generates significant
expense and uncertainty. In addition, the threat of non-meritorious
lawsuits also impedes the development of housing.

¢ The New York State Legislature should amend
SEQRA to exempt the actions of local legislative bod-
ies in adopting comprehensive land use measures.

«* The State Department of Environmental Conservation
should expand the list of Type Il projects not subject to
rigorous review to include single developments of (a)
no more than 90 housing units and (b) up to 150 units
in the case of affordable housing developments built
with governmental assistance.

#*» The New York State Legislature should further amend
SEQRA to limit the ability of private individuals to
bring lawsuits under the statute and should accelerate
those actions which are brought.
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Zoning Regulations

The current Zoning Resolution was drafted in 1961 and reflects
planning principles that are now, in many instances, obsolete. The
City Planning Commission has, over the years, adapted the Resolu-
tion to changing conditions, but this herculean task has been ac-
complished at the expense of increasing complexity. The code, as
currently constituted, imposes burdensome requirements regard-
ing open space, parking, height and bulk. Furthermore, substantial
land that would otherwise be suitable for residential development is
currently zoned for manufacturing uses. Rezoning this land on a
project-by-project basis is expensive and creates delay. In recent
years, the City Planning Commission has taken a proactive role and
has made significant progress in re-zoning parts of the city to facili-
tate residential construction. However, additional opportunities for
re-zoning and higher density residential development remain.

<

% The Mayor should establish a Task Force headed by
the Chair of the City Planning Commission to compre-
hensively redraft the Zoning Resolution.

«* The City Planning Commission should continue its ef-
forts to re-map manufacturing districts for residential
use and to increase densities for housing.

< The City should adopt, without delay, the proposals
contained in the Department of City Planning’s report
entitled, Zoning to Facilitate Housing Production.

Land Use Review Processes

Proposed changes in zoning and dispositions of publicly owned
land typically require approval pursuant to the Charter-mandated
Uniform Land Use Review Process (ULURP). Although most of
the entities that must review these discretionary actions pursuant to
the ULURP process have time limits, some projects may encounter
significant delays in being certified for ULURP either because the
developer failed to provide needed information or because of the
enormous workload of the Department of City Planning. Under
state authorizing legislation, disposition of city-owned property for
one-to-four family homes may be achieved through an expedited
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process called the Urban Development Action Area Project
(UDAAP). Nevertheless, the Accelerated UDAAP process has re-
cently been undermined by the failure of the City Council to act on
applications because of unrelated matters.

#» The New York City Planning Commission should ex-

amine the feasibility of transferring approval of certain
zoning changes with localized impacts from the City
Planning Commission to the Board of Standards and
Appeals. This would save several months in
predevelopment processing because approvals by the
Board of Standards and Appeals are not subject to
ULURP.

% The Chair of the City Planning Commission should
have the power to grant discretionary relief from use
and bulk restrictions to permit the development of af-
fordable housing. Applicants would be required to
show that the relief will not alter the essential character
of the neighborhood, that the advantages of granting
the relief exceed any disadvantages to the community
and that the proposed development is “affordable
housing” that is consistent with the city’s overall hous-
ing program.

« New York State should amend the UDAAP statute to
include within its scope the disposition of properties
for housing with five or more units provided that the
parcels are at least 50 percent owned by the city. If the
City Council fails to act upon Accelerated UDAAP ap-
plications within 60 days after submission, they
should be deemed approved.

< ULURP applications concerning housing develop-
ments which do not present substantial planning issues
(e.g. disposition of vacant land) should be certified by
the Department of Housing Preservation and Develop-
ment rather than the Department of City Planning.
This delegation of functions would free up resources at
the Department of City Planning and at the same time
not interfere with sound planning. Both agencies
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should be required to certify ULURP applications
within appropriate time periods.

The Building Code

New York City’s building code is stringent, voluminous, detailed,
complex and arcane. The code adds to the cost of new construction
in several ways. Many of'its provisions are redundant or the product
of special interests and serve no legitimate public safety function.
In addition, the code’s complexity leads to conflicts in interpreta-
tion, confusion and lengthy delays and provides an opportunity for
bribery and extortion. Finally, the code’s idiosyncratic nature dis-
courages developers from entering the New York City market.

+» New York City should adopt the Model Building Code
with certain modifications to take into account the
unique density of the city.

X

% To insure that a newly adopted Model Building Code
does not quickly become littered with special interest
provisions, New York State should extend the over-
sight it already exercises over other cities to include
New York City’s building code. Deviations from the
model code should require justification based upon
special local conditions, not be unduly restrictive and
be reasonably necessary for public safety.

% New York City should examine and eliminate redun-
dancies in the building code that have resulted from
the recent adoption of fire sprinkler requirements.

% New York City should change the Materials and
Equipment Acceptance Procedure in a number of im-
portant respects. Responsibility for changing stan-
dards for acceptable construction materials should be
vested in the DOB and not shared with the City Coun-
cil. Except in certain specifically identified areas, New
York City should automatically adopt innovations in
reference standards adopted by the model national
code organizations. For those areas in which the DOB
retains authority to review reference standards, techni-
cal consultants should be retained. The Reference
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Standard Advisory Committee should be abolished
and views on changes should be solicited through pub-
lic hearings.

Permitting Approval Process-Fhe Buildings Department

The New Y ork City Buildings Department currently has enormous
responsibilities. It has made some important strides in recent years
to streamline its procedures. Nevertheless, a number of manage-
ment-related problems persist including an absence of coordina-
tion between the various borough offices, conflicting
interpretations of the building code, over-reliance on paper records
and a failure to make good use of new technology. Housing devel-
opers routinely encounter delays in obtaining permits and certifi-
cates of occupancy which add to the cost and uncertainty of
housing development.

< New York City should engage an external consultant

to conduct a thorough management analysis of the way
the Buildings Department does business. Among the
areas where efficiencies can be achieved are: (1) the
utilization of consolidated or on-line forms, (2) the
transfer of certain functions to private entities, (3) the
selection of appropriate indicators for inclusion in the
Mayor’s Management Report, (4) the creation of ways
to provide additional information on a fee-for-service
basis, (5) enhanced coordination and customer ser-
vice, (6) additional automation and (7) improved li-
brary facilities to safeguard plans.

% New York City should fund the Department of Build-
ing’s proposed upgrade of its computer system.

<

Taxes and Fees

New York City’s system of property taxation inhibits the construc-
tion of new housing by taxing vacant land at the lowest rate and
multifamily housing at the highest rate. In addition, newly con-
structed housing is assessed based upon construction costs that are
the highest in the nation rather than by the income capitalization
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method. Furthermore, various city agencies impose excessive fines
and fees on developers during the construction process.

¢ The city should waive or reduce permit fees for afford-
able housing projects and especially for projects that
are part of a Department of Housing Preservation and
Development program. The definition of affordable
housing would be specified in appropriate administra-
tive regulations issued by the Department of Housing
Preservation and Development.

% The city and state should waive or reduce real property
transfer, mortgage recording and sales taxes on all af-
fordable housing projects, especially projects for
which the city or state has provided significant fund-
ing.

» New York City should reduce the tax burden on resi-
dential apartment buildings and expand the pilot prop-
erty tax reform abatement program to include rental
properties. It should also tax vacant land at a higher
rate to promote the development of housing.

)

% The city should assess newly constructed properties
based upon the income capitalization method.

< The city should establish clear and consistent guide-
lines for imposing fees and fines during the construc-
tion process.

Labor

Labor costs in New York City are, by far, the highest in the nation.
Because labor is the single largest component of construction costs,
high wage rates have the effect of making the cost of housing pro-
hibitive, particularly in parts of the city outside the central core of
Manbhattan where market rents are much lower. High wage rates are
compounded by inefficient and wasteful work rules.

< Labor unions and builders must negotiate agreements

that eliminate wasteful work rules and jurisdiction re-
quirements that drive up the cost of construction and
do not contribute to worker safety. In many instances,
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these work rules serve no rational purpose other than
providing make-work for union members. Among the
work rules that should be eliminated are inconsistent
work weeks, minimum staffing requirements and
many material and equipment restrictions

4

% Builders and labor unions should negotiate a lower
wage rate for construction outside the central core of
Manhattan. In addition, wage rates should reflect the
complexity of construction and should vary depending
upon whether the development is low-, mid- or
high-rise.

¢

% Builders and labor unions should negotiate a residen-
tial agreement that promotes coordination among all
trades unions involved in the process of construction.

Extortion and Illegal Practices

Extortion, bid rigging, bribery and other illegal practices are perva-
sive in the construction industry and add to the cost of new con-
struction. These illegal practices often take place because
organized crime has infiltrated labor unions and construction com-
panies. Efforts by federal, state and local law enforcement agencies
to investigate and prosecute corruption in the industry have made
progress, but much more needs to be done to ameliorate the prob-
lem and safeguard the gains that have been made.

The New York City Council should adopt the contractor li-
censing proposal put forward by the Mayor in 1998. This proposal
should be modified to take into account the legitimate concerns of
the construction industry. Specifically, the scope of the licensing
requirement should be limited to construction managers and gen-
eral contractors, fees should be capped at a fixed proportion of ap-
plicants’ gross revenues, the factors justifying denial should be
expressly delineated and the licensing body should be required to
make its decisions within a set time period absent exigent circum-
stances.
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Estimates of Cost Savings
Attributable to Recommendations

If the proposals contained in this Report were adopted, a conserva-
tive estimate of the amount by which they would reduce the cost of
construction would range between 18.8% to 25.1%. They could re-
duce rents charged by landlords for the units constructed by be-
tween 25.8% to 29.3%. These figures likely underestimate the full
impact of the recommendations because they do not take into ac-
count the supply effects of the proposals to make additional land
available for residential use.
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Housing Problems and the Cost of
Housing Construction In New York City

Part I of this Report describes the conditions that make it neces-
sary for New York City to take steps to reduce the cost of hous-
ing construction. Specifically in Chapter 1, data are presented to
demonstrate that large proportions of all households in the city pay
extremely high shares of their income for rent or the costs of
homeownership. Importantly, high housing cost-to-income bur-
dens are not only a problem of the city’s poor families; instead they
affect households throughout the income spectrum. One of the
principal causes of unaffordable housing is the fact that the supply
of housing in New York City has not kept up with demand. The
high cost of construction in the city is one of the prime culprits be-
hind this.







Chapter 1.
A Brief Description of
Housing Problemsin New York City

Since the end of World War II, New York City has been in a
self-proclaimed state of housing emergency.' In this chapter, the
nature of this housing emergency is explored. Data are presented
that describe the city’s housing problems and that allow compari-
sons with other large central cities. The remainder of the chapter
discusses one culprit in the city’s seemingly never-ending tale of
housing woe— the low level of housing production it has experi-
enced for over a decade. One of the principal reasons why the in-
crease in housing supply in New York has been so low relative to
demand is the high cost of construction, the reasons for which are
analyzed in later sections of this Report.

Problems of Affordability

Although the average quality of housing in New York City is prob-
ably the best it has ever been,” problems of affordability have wors-
ened in recent decades. According to the Housing and Vacancy
Survey, in 1996, the median contract rent-to-income burden for
households in New York City was 28 percent, up a fraction of a
point from 1993. Over one-quarter of all renters (525,736 house-
holds) paid more than halftheir incomes in rent, despite the fact that
well over two-thirds of the city’s rental housing stock is comprised
of rent regulated or subsidized housing. An additional 68,000
homeowners paid more than 60 percent of their incomes for hous-

1 The declaration of emergency can be found in the laws establishing the city’s rent
regulation system. N.Y. Unconsol. Laws, sec. 26-501.

2 A small, but not insignificant segment of the population lives in housing that can be
characterized as “substandard.” According to the New York City Housing and Vacancy
Survey, in 1996, the last year for which data are available, 4.5 percent of all city
households— 123,773 households— lived in apartments or houses with five or more
maintenance deficiencies such as heating equipment breakdowns, rodent infestation,
cracks or holes in the wall and water leaks. Over 30,000 households lived in units that
Census Bureau enumerators classified as “dilapidated” because they failed to provide
minimally safe and adequate shelter. See Michael H. Schill and Benjamin P. Scafidi,
“Housing Conditions and Problems in New York City,” in Housing and Community
Development in New York City: Facing the Future 30 (M. Schill, ed., 1999).
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Figurel

Number of Renter Households Paying More than 50%
of their Incomes in Rent in New York City
for 1991, 1993, 1996
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ing costs. As Figure 1 indicates, problems of affordability have in-
creased throughout the decade.

Although the bulk of households bearing these extreme hous-
ing cost burdens have very low incomes where targeted subsidies
might address this issue,’ it is important to note that affordability
problems are not isolated among the city’s poor. In 1996, one out of
every five middle income tenants earning between 80 percent and
200 percent of the area median income,* paid over 30 percent of his
or her household income in rent; among middle income owners, the
proportion paying over 40 percent of income for housing was al-
most identical.

3 Over 94 percent of the households paying more than half their incomes in rent earn very
low incomes (below 50 percent of the area median income). Among owners paying over 60
percent of their income for housing, 69 percent are very low income households.

4 Selecting income breaks for defining the middle class is essentially arbitrary. This definition
of middle income is the same as used by the City Council in its 1998 report, Hollow in the
Middle: The Rise and Fall of New York City’s Middle Class.
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Tablel
Housing Affordability: New York City Compared to Other Cities
(1995)
New York All Chicago | Dallas Los
City Central Angeles
Cities
Renter Households
Median Monthly Housing Costs | $632 $515 $528 $494 $625
Median Housing Cost Burden 32% 30% 29% 27% 36%
Proportion of Households
Paying More than
30% of Income for Housing 50% 47% 45% 36% 59%
50% of Income for Housing 27% 24% 21% 16% 30%

Owner Households
Median Monthly Housing Costs | $742 $575 $681 $605 $873

Median Housing Cost Burden 19% 19% 21% 18% 23%
Proportion of Households
Paying More than
30% of Income for Housing 31% 25% 30% 18% 37%
60% of Income for Housing 11% 7% 9% 4% 12%

Source: American Housing Survey (1994, 1995)
Note: All data are from 1995 with the exception of Dallas.

Affordability Problemsin Context

Residents of New York, particularly renters, pay more for hous-
ing, both in absolute and relative terms, than do households in
virtually any other city in the nation. A recent study by E&Y
Kenneth Leventhal found that out of 75 urban areas throughout
the nation, “mid-management” quality single family homes and
apartments in New York were the least affordable.” Data from
the 1994 and 1995 American Housing Surveys are set forth in
Table 1 for New York City, all American central cities, Chicago,
Dallas and Los Angeles.® These data indicate that despite the ex-

5  Mid-management housing is defined to include “amenitized four-bedroom homes and
large, luxury apartments.” A close second was the city of San Francisco. See E&Y
Kenneth Leventhal Real Estate Group, 1998 Study of Housing Costs (1999).

6 The three cities included in Table 1 are the same cities for which data for our
construction prototypes analyzed in the next section were collected.
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istence of a disproportionate share of rent regulated and subsi-
dized dwelling units in New York City, the median monthly
housing cost for renters of $632 was the highest in the nation, 23
percent above the average for all central cities, 20 percent higher
than in Chicago and 28 percent higher than in Dallas. Among the
three cities in Table 1, only Los Angeles came close to New York.
With respect to owner-occupied housing, the monthly housing cost
in New York was also much more expensive (29 percent more)
than the average for all central cities, although costs in Los Angeles
were even higher.

Of course, households in New York City have higher in-
comes, on average, than those who live in other American cities.
Therefore, Table 1 also compares housing cost burdens in New
York to the three cities and the nation, as a whole. The results are
consistent for both owners and renters. Housing in New York City
is significantly less affordable than the average for all American
cities, Chicago and Dallas. Only Los Angeles has a somewhat
higher housing cost burden.

The Impact of Unaffordable Housing
on New York City and its Residents

The high cost of housing in New Y ork City has important effects on
individual households forced to pay high proportions of their in-
comes for housing as well as for the economy of the city as a whole.
The 525,736 households who pay over half of their incomes for
rent, are largely composed of poor people. The fact that housing
consumes such a large proportion of their income means that they
have fewer resources left over for life’s other necessities such as
food and clothing. Recent research suggests that high housing cost
burdens may also have an important effect on the health of urban
households. For example, one study showed that the children of
mothers who received housing assistance had significantly greater
body weights than those of unassisted families.” The clear implica-
tion of this research is that the high cost of unassisted housing con-
sumed such a large proportion of household income that
appropriate nutrition was not possible. High housing costs may

7  See Alan Meyers et al., “Housing Subsidies and Pediatric Malnutrition,” Archives of
Pediatrics and Adolescent Medicine, vol. 149, at 1079 (1995).
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also force households to live in areas that negatively affect their so-
cial mobility. Furthermore, high housing costs contribute to the
spatial concentration of poverty.®

The impact of high housing prices is not limited to the poor,
but threatens the economic viability of the city. Middle income
families frequently adapt to the high cost of housing in New York
City by moving to the suburbs. In many instances they experience
significantly longer commutes to work. In addition to wasting time,
these longer commutes consume energy and generate pollution.
High housing prices are also correlated with increased wages for
employees in cities;’ households who live within the city need to be
compensated for the relatively higher cost of housing, while those
who commute in from distant suburbs will require additional pay to
compensate them for commuting costs (e.g. transportation and
time). Many companies have responded to the high cost of living in
New York City by moving away from the city and thereby econo-
mizing on wages.

Examining the Causes of
Unaffordable Housing in New York City

Housing is such an acute problem in New Y ork City partly because
of the existence of a large population of households who earn low
incomes. For example, according to the 1994 and 1995 American
Housing Surveys, 23.1 percent of New York households had in-
comes below the federally prescribed poverty level. The poverty
rate in New York City was substantially higher than the rates for all
American cities (19.6 percent), Chicago (18.9 percent), Dallas
(13.7 percent) and Los Angeles (20.4 percent). Although the city’s
higher share of poor people may explain some of the discrepancy in
housing affordability between New York and most other large

8  See William J. Wilson, The Truly Disadvantaged: The Inner City, The Underclass, and
Public Policy (1987) and Ingrid Gould Ellen and Margery Austin Turner, “Does
Neighborhood Matter: Assessing Recent Evidence,” Housing Policy Debate, vol. 8, no.
4(1998).

9  The precise relationship between housing prices and economic growth has not been
clearly determined. High housing prices may reflect the vitality of a city’s economy and
the high demand for housing within its borders; they may also cause cities to become
uncompetitive. See William D. Anderson and Kenneth M. Lusht, “Metropolitan Area
Cost Competitiveness, Growth and Real Estate Performance,” Real Estate Issues, Apr.
1995, at 33.
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American cities, it does not explain why affordability problems
also affect the middle class.

The relatively high rents and home prices in New York City
are largely attributable to the laws of supply and demand. Over the
past two decades, unlike most large cities in the Northeast and
Midwest, New York City has gained population. From 1980
through 1996, according to Census Bureau estimates, New York
City gained 309,267 persons compared to losses of 283,500 in
Chicago and 210,208 in Philadelphia. This increase in population
was almost entirely attributable to immigration from foreign
countries. "

The addition of over 300,000 persons, or roughly 120,000
households over the 16-year period added to the demand for hous-
ing. Yet, during this same period, the supply of housing has not kept
up. According to the decennial census, there were 2,941,860 hous-
ing units in New York City in 1980 with an overall vacancy rate of
5.2 percent. By 1996, according to the Housing and Vacancy Sur-
vey, the total number of housing units had increased by only 53,416
t02,995,276. Unsurprisingly, the vacancy rate in 1996 was only 3.6
percent."

Figure 2 illustrates one of the main reasons why New York
City’s stock of housing consistently failed to keep up with demand
over the past two decades — the production of new housing has
lagged well below historical norms. During the first half of the
1960s, on average, 51,715 units of housing were authorized by
building permits each year. During the first half of the 1980s, this
number had dwindled to only 9,974; ten years later, the number fell
again to less than 6,000. Even in 1998, a year in which the city was
experiencing prosperity and a real estate boom, only 10,387 units
of housing were authorized."

As Table 2 demonstrates, among the twenty largest cities that
experienced population growth between 1990 and 1996, the abso-

10 See New York City Department of City Planning, The Newest New Yorkers 1990-1994;
Joseph Salvo and A. Peter Lobo,” Immigration and the Changing Demographic Profile
of New York,” in The City and the World: New York’s Global Future (1997).

11 Other indications that New York City needs additional housing units are that almost
250,000 families are on the waiting list for Section 8 housing vouchers; and another
almost 150,000 families are on the waiting list for public housing.

12 These numbers do not include the number of units rehabilitated in the city.
Unfortunately, the Buildings Department does not maintain data to calculate this figure.
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Figure2
Average Annual Number of Housing Units Authorized
By Building Permits
(1960 - 1997)
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lute number of new housing units authorized by building permits in
New York City (38,409) was the second highest. Only Phoenix had
a higher production level (51,742). Other cities with relatively
large numbers of housing units authorized during the period were
Jacksonville (34,502), Los Angeles (28,726), San Antonio
(28,679), Houston (28,610), Dallas (27,673) and San Diego
(23,795). When the ratio of new units authorized to population in-
crease is calculated, New York City does not compare unfavorably
to most other growing cities as shown in Figure 3. Its ratio of 0.66
units authorized per person added between 1990-1996, is lower
than the rates for Seattle (1.76) and Indianapolis (1.66), but some-
what above the 20 city average of 0.57.

Although these statistics suggest that the rate of housing con-
struction in New York City is not terribly out of line with several
other growing cities, it is important to bear in mind that New York’s
housing stock is older, on average, than all of these cities with the
exception of San Francisco. The age of New York City’s housing
stock means that each year a growing number of units will need to
be replaced as they become obsolete and outlive their useful lives.




Table2
New Housing Construction Among the Twenty Largest Citiesin the United Stateswith Growing Populations (1990-1996)

City Name Number of New | Absolute Change Ratio of New Number of Ratio of New Total Ratio of New
Housing Units In Population Units Authorized | Housing Units | Units Authorized Housing Units Authorized
Authorized By (1990-1996) By Permits To Built Before By Permits To Units By Permits To
Building Permits Change in 1939 Pre-1939 Units (1990) Total Housing

(1990-1996) Population Units

New York City 38,409 58,342 0.66 1,223,797 0.03 2,992,169 0.01

Austin 28,462 69,258 041 10,853 2.62 217,054 0.13

Columbus 12,124 24,108 0.50 48,665 0.25 278,084 0.04

Dallas 27,673 45,674 0.61 31,661 0.87 465,600 0.06

Denver 6,176 30,230 0.20 61,586 0.10 239,636 0.03

El Paso 18,442 84,523 0.22 12,478 1.48 168,625 0.11

Fort Worth 12,415 32,097 0.39 21,193 0.59 194,429 0.06

Houston 28,610 106,199 0.27 43,586 0.66 726,435 0.04

Indianapolis 25,733 15,459 1.66 64,636 0.40 319,980 0.08

Jacksonville 34,502 44,562 0.77 18,433 1.87 267,148 0.13

Los Angeles 28,726 68,081 0.42 226,194 0.13 1,299,963 0.02

Nashville- 13,718 22,897 0.60 20,416 0.67 219,528 0.06

Davidson

Oklahoma City 11,737 25,128 0.47 22,229 0.53 212,367 0.06

Phoenix 51,742 174,704 0.30 12,239 423 422,036 0.12

Portland 10,378 17,190 0.60 78,157 0.13 198,368 0.05

San Antonio 28,679 108,521 0.26 31,426 0.91 365,414 0.08

San Diego 23,795 60,498 0.39 37,128 0.64 431,722 0.06

San Francisco 6,383 11,356 0.56 180,988 0.04 328,471 0.02

San Jose 15,677 56,520 0.28 14,265 1.10 259,365 0.06

Seattle 14,885 8,445 1.76 90,150 0.17 249,032 0.06

Average 21913 53,190 0.57 112,507 0.87 492,771 0.06

Source: U.S. Bureau of the Census




Figure3

Ratio of New Units Authorized By Permits To Change In Population Among The Twenty Largest Cities In The United
States With Growing Populations (1990-1996)
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Figure4

Ratio Of New Units Authorized By Permits To Pre-1939 Units Among The Twenty Largest Cities In The

United States With Growing Populations (1990-1996)

Source: U.S. Bureau of the Census
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Indeed, Figure 4 shows that New York City has the lowest ratio of
newly authorized units to units built before 1939 among the 20
largest growing cities in America. While relatively new cities can
just build for incremental population growth, New York City must
accommodate growth plus keep up with units lost every year to ob-
solescence.
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Chapter 2:
The Cost of Residential
Construction in New York City

ne of the reasons why the supply of housing has lagged behind

demand in New York City is the high cost of construction. In
many parts of New York City outside of midtown Manhattan, de-
velopers of housing are unable to build market rate housing without
some form of financial subsidy. The reason for this is that the mar-
ket rents or sales prices in those parts of the city are not high enough
to justify the amount it would cost to construct and maintain the
housing. For example, according to one developer contacted in
connection with this Report, it would cost approximately $135,000
to build a very low cost two-bedroom rental apartment in New
York City. Even in today’s very favorable interest rate environ-
ment, the cost of capital and operating expenses would require a
minimum rent of almost $2,100 per month." With the exception of
high market rent areas in Manhattan and Brooklyn Heights, few ar-
eas will support these rents. In addition, this housing would only be
affordable to households earning $83,000 per year, assuming a 30
percent rent to income ratio.

The first part of this section compares data on “hard” construc-
tion costs for over twenty large cities in the United States. Hard
costs include labor and material, but do not include land or “soft
costs” such as architects fees, taxes during construction, appraisals,
title insurance, environmental tests and financing costs. The data in
this first part are derived from a variety of secondary sources. In an
effort to provide more detailed and systematic information about
construction costs, the second part of the chapter focuses on com-
paring costs in New York City to three large cities—Chicago, Dal-
las and Los Angeles. A combination of primary and secondary data
sources are examined. In interpreting all of the data in both parts of

1 This estimate assumes a 1,000 square foot unit with a total development costs of $135
per square foot. The permanent mortgage interest rate for 90 percent of the development
cost (the rest is equity) is 8.5 percent for a 25 year term. Operating costs are estimated at
$450 per month plus real estate taxes of $500 per month. The return on equity is
assumed to be 12 percent.
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this chapter, it is important to keep in mind that each source utilized
different methodologies in selecting comparison developments,
defining costs and estimating differentials. Therefore, estimates of
construction costs for the same city will vary depending upon the
data source utilized.

Analysis of Secondary Data
For Cities Throughout the Nation

Cost construction data from secondary sources suggest that the
hard cost of construction in New York City is the highest in the na-
tion (even excluding land costs). Table 3 includes the hard costs per
square foot for newly constructed 1 to 3 story residential buildings
and high-rise buildings for 22 large cities in 1998. The data are col-
lected by the R.S. Means Co., a firm that publishes standard refer-
ence volumes on construction costs. With respect to low-rise
construction, costs in New York City are the highest in the nation.
The next most expensive city is San Francisco whose price per
square foot is 7 percent lower than that in New York. On average,
the cost of new low-rise and high-rise construction in the 21 cities is
25 percent lower than in New York City.

In addition to R.S. Means, we reviewed cost data from Merritt
and Harris, Inc., consultants to the real estate lending and invest-
ment communities, and building valuation data from the Interna-
tional Conference of Building Officials (ICBO), one of the model
building code organizations. According to Merritt and Harris, the
average hard cost per square foot for a high-rise building is $113
this year. It would cost 36 percent more to construct the building in
New York City or $154 per square foot. It would cost $125 per
square foot to build the high-rise building in Chicago, almost 19 per-
cent less than the cost in New York City.” The ICBO data also shows
that it is more costly to build in New York City. According to I[CBO,
in April 1998 the average cost in the United States to build a higher
quality apartment house was $99 per square foot. However, the cost
in New York City was 16 percent higher or $115 per square foot.?

2 See Merritt & Harris, Inc., M&H Observations, Spring/Summer 1999, vol. 2, issue 2, at
3.

3 See International Conference of Building Officials, Building Valuation Data,
July—August 1998, at http://www.icbo.org/Building_Stand...ive&action=Building_
Valuation_Data.
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Median Cost Per Square Fogtallggi ?\lew York City and 21 Cities
RS Means RS Means
Median Cost/Sq. Ft. Median Cost/Sq. Ft.

Location 1 to 3 Story High-Rise

New York City $69.50 $101.00
Bronx 66.00 95.50
Brooklyn 66.50 96.00
Manhattan 69.50 101.00
Queens 66.50 96.00
Staten Island 66.50 96.50
Atlanta 46.00 66.50
Baltimore 47.50 69.00
Boston 60.50 87.50
Chicago 57.00 83.00
Cincinnati 48.00 69.50
Cleveland 52.00 75.50
Dallas 44.50 65.00
Denver 48.50 70.00
Detroit 54.50 79.00
Houston 46.50 67.00
Jersey City 57.50 83.50
Los Angeles 57.50 83.50
Miami 45.00 65.50
Philadelphia 57.00 82.50
Phoenix 46.50 67.00
Pittsburgh 53.50 77.50
Portland 55.00 80.00
San Diego 55.50 80.50
San Francisco 64.50 93.00
Seattle 54.50 79.00
Washington 49.50 71.50
Average 52.43 75.98

Source:  R.S. Means Construction Cost Data
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One of the major components of the cost of new construction
is labor. Table 4 includes the September 1998 hourly union pay
scale for 18 trades involved in construction projects. Consistent
with the R.S. Means construction data, pay scales (wages and
fringe benefits) in New York City are the highest in the country. For
example, the bricklayers’ hourly wage rate in New York City of
$46.64 is 16.7 percent higher than the next most expensive city,
Boston. Bricklayers in New York City earn almost two-thirds
more, on average, than the hourly wages for the other 19 cities for
which data was available. Differentials between the cities with re-
spect to wage rates for other trades follow a similar pattern.

Comparing Hard Construction Costsin Four Cities

In an effort to obtain more systematic and detailed comparative
data on the cost of residential construction in New York City, the
Center retained the architectural firm of Castro-Blanco, Piscioneri
and Associates to prepare detailed prototypes of three different de-
velopment projects. One of the three developments has actually
been builtin New York City in the recent past and another project is
in the pre-development stage. A cost estimator, Zaxon, Inc., was re-
tained to estimate the hard costs for each of the components of the
three developments on a line item-by-line item basis in New York
City and in three control cities, Chicago, Dallas and Los Angeles.

A number of criteria were utilized in selecting the control cit-
ies. First, we obtained detailed information about 21 cities, some of
which is set forth on Tables 5 and 6, including:

< Population;

< Density;

% Number of housing units overall;

% Number of units in buildings with 5 or more units;

< Number of residential permits issued for two time pe-
riods (1990 to 1992 and 1997);

% The estimated cost of construction; and

% Hourly union wage rates for two sample trades —
bricklayers and teamsters.
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Table4
Comparison of Wage Ratesfor Construction Trades

Trade Chicago Dallas Los Angeles New York 20-City Average
Bricklayers $34.50 $18.25 $32.78 $46.64 $29.44
Carpenters 33.97 18.13 30.21 50.96 28.94
Cement Masons 34.44 18.59 32.21 47.39 28.22
Electricians 40.33 N/A 37.70 53.80 34.77
Elevator Constructors 39.22 N/A 38.68 45.27 34.78
Glaziers 34.72 15.80 30.94 41.37 28.67
Insulation Workers 37.66 N/A 35.61 49.95 33.46
Ironworking

Reinforcing 37.46 19.04 36.12 48.93 31.69

Structural 40.64 19.04 36.12 59.18 32.57
Laborers

Building 28.82 12.81 27.47 36.19 23.03
Millwrights 33.97 20.66 30.71 53.10 30.59
Operating Engineers

Crane Operators 38.48 19.75 36.50 52.31 30.99

Heavy Equipment 36.22 19.75 36.50 52.93 30.77

Small Equipment 36.22 18.75 35.75 47.71 28.04
Painters 33.15 N/A 29.03 38.66 27.36
Pipefitters 37.72 22.00 36.65 51.89 33.68
Plasterers 32.71 18.00 31.29 38.69 27.78
Plumbers 37.55 22.00 36.65 55.66 33.90
Roofers 32.52 22.00 28.43 41.88 26.68
Sheet Metal Workers 37.63 22.08 36.51 50.80 33.42
Teamsters (Truck 28.32 N/A 31.78 4291 25.16
Drivers)

Source: Hourly Wage Rates: From Engineering News-Record, September 28, 1998. Wage Rates include base rate plus fringe benefits.
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Table5
Factors Utilized to I dentify Comparison Cities

Location Population Population Per Total Housing Residential Permits Per Units Residential Permits Per Units
Square Mile Units Permits 1990-1992 Permits 1997 1997
1990-1992
New York 7,322,564 23,705 2,992,169 15,439 0.5% 8,987 0.3%
Bronx 1,203,789 28,662 440,955 3,532 0.8 1,161 0.3
Brooklyn 2,300,664 32,634 873,671 3,304 0.4 1,063 0.1
Manhattan 1,487,536 52,378 785,127 3,527 0.4 3,762 0.5
Queens 1,951,598 17,839 752.690 1,657 0.2 1,144 0.2
Staten Island 378,977 6,467 139,726 3419 2.4 1,857 1.3
Atlanta 394,017 2,990 182,754 3,895 3.1 1,704 0.9
Baltimore 736,014 9,109 303,706 848 0.3 22 0.0
Boston 574,283 11,865 250,863 542 0.2 249 0.1
Chicago 2,783,726 12,252 1,133,039 6,263 0.6 3,145 0.3
Cincinnati 364,040 4,716 169,088 1,651 1.0 144 0.1
Cleveland 505,616 6,566 224,311 377 0.2 386 0.2
Dallas 1,006,877 2,941 465,600 8,797 1.9 6,330 14
Denver 467,610 3,050 239,636 1,119 0.5 2,261 0.9
Detroit 1,027,974 7411 410,027 1,281 0.3 115 0.0
Houston 1,630,553 3,020 726,435 8,863 1.2 11,119 1.5
Jersey City 228,537 15,338 90,723 420 0.5 605 0.7
Los Angeles 3,485,398 7.427 1,299,963 20,229 1.6 3,206 0.2
Miami 358,548 10,072 144,550 1,978 1.4 787 0.5
Philadelphia 1,585,577 11,736 674,899 1,363 0.2 863 0.1
Phoenix 983.403 2,342 422,036 13,789 33 8,165 1.9
Pittsburgh 369.879 6,653 170,159 458 0.3 290 0.2
Portland 437,319 3,507 198.368 3,518 1.8 2,833 1.4
San Diego 1,110,549 3,428 431,722 13,494 3.1 5,366 1.2
San Francisco 723,959 15,502 328,471 2,693 0.8 1,792 0.5
Seattle 516,259 6,153 249,032 7,496 3.0 2,399 1.0
Washington 606,900 9.884 278,489 833 0.3 15 0.0

All data are from 1990 except as otherwise indicated. Source: U.S. Bureau of the Census.
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Table6

Factors Utilized to I dentify Comparison Cities

Location Occupied Renter Renter Vacancy Rate Percent of Percent with Percent of Median
Housing Units | Occupied Units | Occupied as a Units Built Five or More | Families With | Family Income
Percent of Before 1939 Units in Income Below 1989
Total Units Structure Paoverty
New York 2,819,401 2,012,023 67.2% 5.8% 40.9% 62.2% 16.3% 34,360
Bronx 424,112 348,270 79.0 3.8 31.3 74.2 25.7 25,479
Brooklyn 828,199 613,411 70.2 5.2 48.0 51.6 19.5 30,033
Manhattan 716,422 588,385 74.9 8.8 47.2 95.7 17.4 36,831
Queens 720,149 414,576 55.1 4.3 34.7 41.2 8.3 40,426
Staten Island 130.519 47,381 339 6.6 24.1 14.8 6.3 50,664
Atlanta 155,752 88,626 48.5 14.8 18.9 40.1 24.6 25,173
Baltimore 276,484 142,060 46.8 9.0 41.2 20.4 17.8 28,217
Boston 228,464 157,920 63.0 8.9 57.6 43.0 15.0 34,377
Chicago 1,025,174 599,915 52.9 9.5 44.6 39.8 18.3 30,707
Cincinnati 154,342 95,170 56.3 8.7 43.1 37.6 20.7 26,774
Cleveland 199,787 104,022 46.4 10.9 52.6 19.7 25.2 22,448
Dallas 402,060 224,755 48.3 13.6 6.8 42.8 14.7 31,925
Denver 210,952 107,187 44.7 12.0 25.7 37.0 13.1 32,038
Detroit 374,057 176,128 43.0 8.8 35.8 16.9 29.0 22,566
Houston 616,877 341,793 47.1 15.1 6.0 40.6 17.2 30,248
Jersey City 82,381 57,981 63.9 9.2 18.9 43.6 16.6 32,785
Los Angeles 1,217,405 737,537 56.7 6.4 174 43.3 17.9 34,364
Miami 130,252 87,150 60.3 9.9 11.6 43.3 24.7 19,725
Philadelphia 603,075 229,474 34.0 10.6 51.6 16.7 16.1 30,140
Phoenix 369,921 151,223 35.8 12.3 29 27.2 10.5 34,172
Pittsburgh 153,483 73,284 43.1 9.8 55.3 24.1 16.6 27,484
Portland 187,268 88,062 44.4 5.6 39.4 24.6 9.7 32,424
San Diego 406,096 209,943 48.6 5.9 8.6 32.7 9.7 39,318
Seattle 236,702 120,993 48.6 5.0 36.2 36.3 74 39,860
Washington 249,636 152,526 54.8 104 37.7 49.9 133 36,256

All data are from 1990 except as otherwise indicated. Source: U.S. Bureau of the Census.
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Second, we reduced the list to three cities using a two-part test.
The city had to be building a substantial number of residential units
as evidenced by the number of building permits compared to the
number of units overall. The city also had to be somewhat similar to
New York or present an issue, affecting housing construction costs,
about which we needed more in-depth information.

Using this methodology, we identified Chicago, Dallas and
Los Angeles (the “Control Cities”). In addition to being the most
similar to New York in terms of density, developers in Chicago are
constructing a substantial volume of housing. From 1990 to 1992,
Chicago issued 6,263 permits for residential construction. Chicago
also is a union town, although the wage rate for bricklayers in Chi-
cago is $34.50 per hour, 26 percent less than the bricklayers’ wage
rate in New York.

Dallas has experienced a phenomenal amount of new residen-
tial construction in recent years. From 1990 to 1992, the City of
Dallas issued 8,797 permits for residential construction—almost 2
percent of total residential units. Interestingly, developers in Dallas
are building dense developments. Almost 32 percent of the units in
Dallas are in buildings with 10 or more units. In addition, Dallas is
an open shop town, which will enable us to highlight some of the
differences between union and non-union labor costs.

Developers in Los Angeles are also building residential units.
From 1990 to 1992, Los Angeles issued 20,229 residential per-
mits—1.6 percent of total units. In addition, Los Angeles has in
place a rent regulation ordinance. We thought it would be useful to
compare New York City’s rent regulation provisions to those in
Los Angeles.

As was stated in the introduction to this chapter, the analysis
compares hard costs only. Although soft costs contribute to the cost
of development, they are a much smaller component of total devel-
opment costs. For purposes of this analysis, soft costs are not in-
cluded for several reasons. First, comparable data sources do not
exist for soft costs. Cost estimators such as Zaxon, Inc. do not typi-
cally have information about these types of expenses. In addition,
secondary sources do not collect these data. More fundamentally,
soft costs tend to be extremely idiosyncratic depending upon the
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type of financing used and prevailing interest rates and therefore
are quite difficult to compare across jurisdictions.

The estimates presented in this section of how much more it
costs to construct housing in New York City compared to the Con-
trol Cities should therefore be viewed as extremely conservative. It
is virtually certain that soft costs in New Y ork City are much higher
than in any of the Control Cities. For example, the cost of profes-
sional services is significantly higher in New York City than else-
where in the country. This soft cost differential is compounded by
the fact that, as described in Chapters 6, 7 and 8 of this Report, New
York City has public review processes which add to soft costs that
the Control Cities do not. Elements of soft costs that could be re-
duced, leading to a reduction in total development costs, are there-
fore discussed throughout the Report.

Finally, the cost comparison estimates presented in this sec-
tion do not include the price of land. Reliable sources of vacant land
prices do not exist in a format that would permit inter-city compari-
sons. In addition, the value of land is likely to vary dramatically
within cities depending upon the location selected (e.g. downtown
v. periphery). Once again, however, anecdotal information sug-
gests that land values in New York City are among the highest in
the nation. Therefore, if land prices were to be included in the de-
velopment cost comparisons, they would further inflate the amount
by which New York City’s costs exceed those in the Control Cities.

As the data from R.S. Means in Table 7 indicates, depending
on the type of construction, the cost per square foot in New York is
estimated to be 21 percent higher than in Los Angeles, 22 percent
higher than in Chicago and 56 percent higher than in Dallas.

Because R.S. Means uses a uniform factor to adjust costs in
each city, we undertook an analysis to obtain detailed cost esti-
mates for each of the Control Cities. Each of the three prototype
developments for which cost estimates were obtained is shown
in Appendix B. Following is Appendix C which identifies the
breakdown between labor and materials in the total hard costs
for each line item. A summary of the cost comparisons is set
forth below.
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Table7
Median Construction Costs
1-3 Story Townhouse

Cost Per Cost Per Comparison
Square Foot Apartment to New York
New York $69.50 $78,000
Los Angeles 57.50 64,500 20.93%
Chicago 57.00 64,000 21.88
Dallas 44.50 50,000 56.00

Mid-Rise Apartment Building

Cost Per Cost Per Comparison
Square Foot Apartment to New York
New York $87.50 $93,000
Los Angeles 72.50 77,000 20.78%
Chicago 72.00 76,500 21.57
Dallas 56.50 60,000 55.00

High-Rise Apartment Building

Cost Per Cost Per Comparison
Square Foot Apartment to New York
New York $101.00 $93,500
Los Angeles 83.50 77,000 21.43%
Chicago 83.00 77,000 21.43
Dallas 65.00 60,500 54.55

Note: Comparisons indicate the amount by which costs in New York City are more or
less expensive than in the control cities.
Source: R.S. Means

St. MarysFewnhouse Prototype

The hard cost of building the three-story townhouse prototype in
New York City is $223,489 or $98 per square foot. The cost of
building this house in New York City is 9% higher than in Los An-
geles, 11% higher than in Chicago and 29% higher than in Dallas.

As Table 8 indicates, the higher cost of construction in New
York City is largely attributable to higher labor costs. The town-
house costs approximately $19,293 more to build in New York
City than in Los Angeles, $12,781 (66%) of which is attributable to
labor costs. When compared to Chicago, the townhouse is $21,957
more expensive; $14,675 (67%) of this difference is attributable to
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Table8
Design Development Estimate Fown Houses
Labor
Cost Per Square Cost Per Town Comparison to New
Foot House York
New York $43.85 $99,971.00
Los Angeles 38.24 87,190.00 14.66%
Chicago 3741 85,296.00 17.20
Dallas 29.84 68,027.00 46.96
Materials
Cost Per Square Cost Per Town Comparison to New
Foot House York
New York $54.17 $123,517.00
Los Angeles 51.32 117,006.00 5.56%
Chicago 50.98 116,236.00 6.26
Dallas 45.98 104,845.00 17.81
Total Cost
Cost Per Square Cost Per Town Comparison to New
Foot House York
New York $98.02 $223,488.86
Los Angeles 89.56 204,195.72 9.45%
Chicago 88.39 201,532.23 10.89
Dallas 75.82 172,872.22 29.28
Note: Comparisons indicate the amount by which costs in New York City are more or
less expensive than in the control cities.
Source: Zaxon, Inc.

labor costs. In Dallas, the numbers are $50,617 and $31,944 respec-
tively or 63% of the cost difference.

625 TintonMHd-Rise Prototype

The hard cost of building the six-story elevator building prototype
in New York City is almost $125 per square foot or $183,045 per
unit. This is 4% higher than in Los Angeles, 10% higher than in
Chicago and 22% higher than in Dallas.

Again, labor is disproportionately responsible for these higher
hard costs in New York City. As is shown in Table 9, total hard
costs are approximately $6,484 higher per unit in New York City
than in Los Angeles whereas the labor costs are $7,036 higher per
unit. Material costs are actually lower in Los Angeles than in New
York City. The total hard costs are $16,886 higher per unit in New
York City than in Chicago; $13,272 or 79% of that higher cost is at-
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Table9
Design Development Estimate-Mid-Rise Apartment Building
Labor

Cost Per Square | Cost Per Apartment | Comparison to New

Foot York
New York $58.77 $86,384.00
Los Angeles 53.99 79,348.00 8.87%
Chicago 49.74 73,112.00 18.15
Dallas 42.40 62,315.00 38.62

Materials
Cost Per Square | Cost Per Apartment | Comparison to New

Foot York
New York $65.77 $96,661.00
Los Angeles 66.14 97,213.00 -0.57%
Chicago 63.31 93,047.00 3.88
Dallas 59.62 87,623.00 10.31

Total Cost
Cost Per Square | Cost Per Apartment | Comparison to New

Foot York
New York $124.54 $183,045.12
Los Angeles 120.13 176,561.46 3.67%
Chicago 113.05 166,159.03 10.16
Dallas 102.02 149,938.56 22.08

Note: Comparisons indicate the amount by which costs in New York City are more or
less expensive than in the control cities.
Source: Zaxon, Inc.

tributable to labor. A similar pattern exists when New York is com-
pared to Dallas. The hard cost of building the mid-rise building in
New York is $33,107 higher per unit and 73% of that differential is
attributable to labor.

330 East 57th Street High-Rise Prototype

The last prototype is a 15-story luxury high-rise building. It would
cost $179 per square foot in hard costs to construct this building in
New York City. This is 4% higher than in Los Angeles, 10% higher
than in Chicago and 22% higher than in Dallas.

As with the other prototypes, higher hard costs in New York
City are largely attributable to labor. As shown in Table 10, materi-
als for the high-rise building are actually more expensive in Los
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Table 10
Design Development Estimate -High-Rise Apartment Building
Labor
Cost Per Square | Cost Per Apartment | Comparison to New
Foot York
New York $81.42 $155,588.00
Los Angeles 74.73 142,802.00 8.95%
Chicago 68.73 131,330.00 18.47
Dallas 58.56 111,903.00 39.04
Materials
Cost Per Square | Cost Per Apartment | Comparison to New
Foot York
New York $97.69 $186,673.00
Los Angeles 98.25 187,750.00 -0.57%
Chicago 93.79 179,223.00 4.16
Dallas 88.63 169,361.00 10.22
Total Cost
Cost Per Square | Cost Per Apartment | Comparison to New
Foot York
New York $179.11 $342,261.08
Los Angeles 172.98 330,551.92 3.54%
Chicago 162.51 310,552.94 10.21
Dallas 147.19 281,264.75 21.69
Note: Comparisons indicate the amount by which costs in New York City are more or
less expensive than in the control cities.
Source: Zaxon, Inc.

Angeles than in New York City, but the higher labor cost of
$12,786 per unit in New York City results in an $11,709 total hard
cost differential. Of the $31,708 per unit in higher total hard costs
between New York City and Chicago, $24,258 or 77% is attribut-
able to labor costs. Similarly, 72% of the total hard cost differential
between New York City and Dallas is attributable to higher labor
costs for this type of project.

Conclusion

The data in this section consistently demonstrate that the cost of
housing construction in New York City is the highest in the nation.
According to the data from R.S. Means, the cost of construction in
New York is between 21 and 55 percent higher than in the Control
Cities. The Zaxon, Inc. cost estimates indicate somewhat lower dif-
ferentials. Depending on the type of construction, the cost per
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square foot in New York is estimated to be between 4 and 9 percent
higher than in Los Angeles, between 10 and 11 percent higher than
in Chicago and between 22 and 29 percent higher than in Dallas. If
soft costs and land acquisition prices were to be included, these dif-
ferentials would widen substantially.
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Chapter 6:
Environmental Regulation

|. Statement of the Problem

Adopted in 1975, the State Environmental Quality Review Act
(SEQRA) was designed to require governmental deci-
sion-makers to take into account the environmental conse-
quences of public actions.' The requirements of this statute are
fleshed out in regulations promulgated by the New York State
Department of Environmental Conservation (DEC). New York
City then implements this statute and DEC regulations on a local
level pursuant to an Executive Order issued in 1976 known as
the City Environmental Quality Review (CEQR). At first blush,
the scope of SEQRA/CEQR may appear narrow since only pub-
lic actions require review. In practice, however, SEQRA re-
quires analysis of the environmental impacts of all privately
sponsored projects that need discretionary approvals from a
government agency. Given that many projects require discre-
tionary zoning, land use or financing approvals in order to make
them feasible, the scope, application and delay inherent in
SEQRA/CEQR are important contributors to the cost of devel-
oping projects in New York City.

On the other hand because SEQRA review is only triggered by
a “public action,” the irony is that some very large projects with
enormous environmental consequences are not reviewed while in-
significant projects must go through this gauntlet of reviews. Wit-
ness the proposed development of the 750,000 square feet, 72 story
Trump World Tower. This will be the world’s tallest residential

The State Environmental Quality Review Act is modeled after the National
Environmental Protection Act (NEPA) passed in 1969 that requires consideration
of environmental consequences of actions undertaken by the Federal government.
For this reason, SEQRA is sometimes referred to as a “Little-NEPA” Act. See
Stewart E. Sterk, “Environmental Review in the Land Use Process: New York’s
Experience with SEQRA,” 13 Cardozo Law Review 2041 (1992) [hereinafter
Sterk].
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building but it requires no environmental review because no discre-
tionary actions are sought.’

Of the many builder/developers interviewed for this Report,
most simply stated that they would not undertake a project that re-
quires discretionary environmental approvals because of the risks
and costs of the review process (and the related process known as
the Uniform Land Use Review Process [ULURP] discussed infra).
Therefore, in addition to contributing to higher costs for projects
which require CEQR review, there is another social cost: projects
are simply not developed because of the chilling effect of the re-
view process.

To avoid imposing these costs and impacts on project devel-
opers, the city can and does perform comprehensive zoning and
land use reviews on its own initiative. By preemptively changing
zoning or other restrictions, the City Planning Commission and the
City Council can eliminate the need for individual developers to
seek discretionary approvals that trigger CEQR and ULURP. Un-
fortunately, the city’s adoption of comprehensive reviews and
changes also triggers CEQR and ULURP, subjecting the city to the
same costs and delays inherent in this process. In other jurisdic-
tions, comprehensive actions by local legislative bodies are exempt
from environmental review.

The costs and delays associated with the environmental re-
view process are attributable to two primary elements. First, the
process is administered by a “lead agency,” the government agency
undertaking the action which triggered the environmental review.
For general zoning and planning actions in New Y ork City, the lead
agency is the Department of City Planning (DCP). The lead agency
or agencies must perform, or request that consultants perform, ex-
tensive analyses of all potential environmental consequences.
Aside from increasing costs paid by the project sponsor, these anal-
yses can take a substantial amount of time to complete, sometimes

2 See Paula Span, “In New York, A Shocking Development; Trump World Tower Isn’t
Even Built, but It’s Raising the Roof,” The Washington Post, Jan. 7, 1999, at C-1;
Charles V. Bagli, “Big Names Line Up Against Trump Tower Near U.N.,” The New
York Times, Section 1, Dec. 20, 1998, at 3.
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extending to several years for a complex project.” Second, once a
lead agency makes its final determination regarding environmental
impacts and required mitigation, if any, there is no finality. Virtu-
ally any opponent of a project may sue the project sponsor and the
lead agencies claiming lack of compliance with the CEQR pro-
cess. Even if these claims are frivolous, the legal proceedings of-
ten last for years, delaying a project (possibly to a time when a
downturn in the market makes the project unfeasible) and causing
the developer and/or the city to incur large legal and consulting ex-
penses. Often, project sponsors and lead agencies will go to great
lengths to perform analyses that assure procedural compliance with
CEQR because of the threat of litigation even where these analyses
do not improve the quality of environmental review.

II. Past Effortsto Changethe Law/Regulation

From the time SEQRA was first enacted, fears and hesitations
abounded regarding the potential for abuse of this regulatory re-
gime. Almost twenty years ago, the Construction Cost Task Force
(Co-Chaired by Nathan Leventhal and Robert F. Wagner, Jr.) was
apprehensive about the recently-effective SEQRA and CEQR pro-
cesses, especially as they related to coordination with ULURP re-
view. Years later, the Real Estate Board of New York in its 1985
report, “Housing in Crisis” identified the long delays in CEQR re-
views as part of ULURP actions. The 1992 update of this report,
“Housing in New York: A Continuing Crisis,” highlighted the
abuses of the SEQRA regulations which have now become preva-
lent. The study prepared by the New York City Housing Partner-
ship entitled “Recommendations for Improving the Land Use and
Development Approval Process in New York,” advanced several
ways in which SEQRA and CEQR could be reformed to reduce

For a listing of specific projects delayed in CEQR review see Alan Breznick, “The
Name is CEQR, and It’s Paralyzing City; Paper Trail Becomes a Deadly Highway,”
Crain’s New York Business, Feb. 6, 1989.

4 Anincreasing amount of litigation in the area of environmental review has been based
on violations of “environmental justice” under Title VI of the Civil Rights Act of 1964.
Plaintiffs have claimed that noxious uses, such as waste transfer stations, have been
discriminatorily sited creating a disproportionate impact of negative environmental
effects on members of racial and ethnic minority groups. While this is an important
trend to watch on environmental review grounds, these types of claims have typically
not been made against the development of new residential projects.
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project delays. Two sets of public actions have begun to chip away
at the costs and delays associated with environmental reviews:

A.  In order to clear up ambiguities about the process
and analytical methodologies of a CEQR review, in
1993, the then-Mayor’s Office of Environmental
Coordination commissioned a two volume
loose-leaf binder handbook that is recognized as
helpful in setting standards for environmental anal-
ysis and review.

B.  State DEC amended the SEQRA regulations in Sep-
tember of 1995 to clarify and streamline the review
process. These are welcome first steps; more steps
should be taken given that the courts have recently
upheld DEC’s authority to change this process. °

Many practitioners and academicians continue to write
thoughtful analyses on how to improve the environmental regula-
tion process. These parties recommend ways, the more promising
of which are analyzed below, to amend laws and regulations to as-
sure that CEQR safeguards the environment without becoming
mired in analysis and litigation of non-environmental issues.’®

[11. Comparisonsto Control Cities

Of'the four cities analyzed in this report, environmental regulation
of development projects is most stringent in New York City. New
York and California are among the few states that require environ-
mental reviews not only for government-sponsored projects, but
also for projects which require discretionary government permits.’
Ironically, one might have assumed that California, which has a

5  These amendments included changes in the procedures for establishing the scope of an
Environmental Impact Statement, limits on post-scoping changes and expansion of the
list of Type II actions. Ironically, DEC was sued under SEQRA for the environmental
impact of the change in the SEQRA regulations. In the Matter of West Village
Committee, Inc. v. Zagata, 242 A.D.2d 91; 669 N.Y.S.2d 674 (App. Div. 3" Dep’t
1998); motion for leave to appeal denied, 92 N.Y.2d 802 (Ct. App. 1998).

6 See, for example, Sterk, supra note 1; Philip Weinberg, “SEQRA’s Too Valuable to
Trash: A Reply to Stewart Sterk,” 14 Cardozo Law Review 1959 (1993); Michael B.
Gerrard and Monica Jahan Bose, “Possible Ways to ‘Reform’ SEQRA,” New York Law
Journal, Jan. 23, 1998; Stephen L. Kass and Jean M. McCarroll, “Reforming SEQRA —
A Counter-Proposal,” New York Law Journal, Mar. 31, 1998.

7  See Sterk, supranote 1.
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long history of environmental activism, would have the most de-
manding regulation in this area. As Appendix E to this Report dem-
onstrates, however, regulations in New York are more stringent.
For example, California has fewer triggers for environmental re-
view, a narrower definition of the “environment” affected by a pro-
ject and more categorical exemptions from environmental review.
On the other hand, California has a more liberal standard than New
Y ork for which parties have standing to sue under the environmen-
tal regulations. Unlike New York, however, aggrieved parties in
California are required to exhaust administrative remedies and to
raise objections during environmental reviews or are barred from
suing. Illinois and Texas have no regulatory regimes for environ-
mental review analogous to SEQRA.

V. Recommendationsfor mprovement

There are many ways to improve the environmental review process
to insure that effective analysis of environmental consequences is
undertaken while eliminating abuses by project opponents unre-
lated to environmental issues. These changes require amendments
to the statute, regulations or procedures of SEQRA and CEQR, as
noted below.

A.  Change the Definition of an “Action” which Trig-
gers SEQRA. The environmental review required
by SEQRA is not triggered by the potential size or
impact of a project but instead by the existence of
public discretionary actions. When environmental
regulation was first implemented, the primary con-
cern was projects sponsored by the government.®
SEQRA expanded this mandate to cover govern-
ment approval of private projects. A radical revisit-
ing of SEQRA would correlate the trigger of review
to the environmental impact of the project rather
than the type of action sought. Ironically, because of
the burden involved in a SEQRA review, the public
actions of the State Legislature and the Governor
are explicitly exempted. By the same reasoning, the
actions of a local legislative body, such as the New
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York City Council and the New York City Planning
Commission should also not trigger an environmen-
tal review. In order to encourage the City to under-
take comprehensive reviews of obsolete planning
and zoning provisions, SEQRA should be amended
to exempt the actions of local legislative bodies as is
done in several other states.” Actions by these two
bodies will still be subject to a full political process,
such as ULURP, during which advocates and oppo-
nents of any land use changes can express their
views and influence public officials. SEQRA would
continue to apply to assure an unbiased environ-
mental review of a discretionary public action
sought by a private project sponsor for individual
requests. Comprehensive public actions such as a
rezoning or the grant of special permits for broader
areas larger than one or two isolated buildings, how-
ever, should not be considered an “action” under
SEQRA.

B.  Expand Definition of Type Il Projects. According to
the SEQRA regulatory regime, once a project or
proposal is deemed to be an “action” that affects the
“environment,” the lead agency must make an as-
sessment of the potential size of environmental con-
sequences. This assessment determines the types of
additional analyses required. If a project is very
large, it is presumed to have significant adverse en-
vironmental impacts requiring extensive analysis;
these are known as Type I projects. At the other end
of the spectrum, small run-of-the-mill projects are
presumed not to have significant adverse environ-
mental impacts and not to require additional analy-
sis; these are known as Type II projects. All actions
that fall between Type I and Type II are “Unlisted
Actions” that require further analysis.

Type II actions have historically encompassed
only very small or nominal projects. Recognizing
that these thresholds had been set unreasonably low,

9  Seeid. at 2090 for a listing of some of the states.
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in September of 1995, the State Department of En-
vironmental Conservation amended the SEQRA
regulations to recognize other actions which should
be classified as Type I1.'° While this is a laudable
first step, the regulations should be amended again
to recognize the reality that the Type II thresholds
are still too low. The New York City Department of
City Planning has proposed a more expansive defi-
nition of Type II actions which is not yet public.
Once released, this change should be reviewed and
implemented quickly if it is sufficiently expansive.
For example, development of up to a three family
house is currently deemed to be a Type II action.
Given the built environment and the density of
housing in New York, this cut-off is ridiculously
low and should be increased to encompass a single
development of no more than a certain number of
housing units, say 70 to 90. Concerns that lowering
the Type Il threshold would lead to out-of-scale pro-
jects being built are unfounded. All projects would
still have to comply, by law, with land use reviews,
zoning, landmark, building code and all other regu-
latory requirements; they would just be deemed to
not trigger an additional environmental review."'

In addition to an expansion of the Type II defini-
tion to recognize the size of a project, the definition
should be changed to acknowledge the types of de-
velopment that the City would like to encourage.
For example, the California Environmental Quality
Act exempts from environmental review:

10 These include: actions of the Governor, commercial structures up to 4,000 square feet,
school building expansions up to 10,000 square feet, one to three-family residences in
approved subdivisions; accessory structures, among others.
One might consider another reference by which to define the new standard for a Type II
project. Currently, projects submitted for environmental review may trigger additional
analyses (potentially a full Environmental Impact Statement) if they are deemed to have
“significant impacts” on the environment based on thresholds for various factors set in
the city’s CEQR Manual. The most stringent of these thresholds, that for vehicular
traffic to and from a proposed project, is the most likely to trigger extra analyses and
reviews. For conformity of process, the city might consider deeming all projects below
the CEQR Manual traffic threshold as a Type II project which does not require
additional review.

11
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Dactions to provide financial assistance for the de-
velopment and construction of housing for low
and moderate income people,

Oprojects for affordable housing for agricultural
employees (without size limit) and

Oprojects in an urbanized area consisting of not
more than 45 housing units that are made afford-
able to lower-income households.

Because of the social benefits of these develop-
ments, California has made the decision that no ad-
ditional environmental reviews should be required.
Certainly, given the shortage of affordable housing
in New York City, similar provisions would be ap-
propriate as amendments to SEQRA. Indeed given
the larger scale and density of New York, a much
higher threshold of affordable housing develop-
ment, say 150 housing units, should be considered a
Type Il action provided that the project is built with
“governmental assistance,” be it federal, state or
city financing or tax benefits. This proviso should
be defined by reference to the income of the house-
hold served, such as a maximum of 165 percent of
the area median (through either home sales prices
affordable to this income level or rents at or below
30 percent of this income level).

C.  Change the Definition of the “Environment.” The
term “environment” is so broadly defined in
SEQRA that virtually any action will trigger an en-
vironmental review, even on grounds that bear little
relationship to the traditional definition of the envi-
ronment. Of the four cities covered in this Report,
only Los Angeles is subject to a law analogous to
SEQRA, the California Environmental Quality Act
(CEQA). Chicago, Illinois, and Dallas do not have
State environmental statutes at all. One might ex-
pect a broad definition of the “environment” in the
California CEQA, but in fact, the definition is nar-
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rower as it does not include two extra components
which have spawned a great deal of litigation in
New York City:"?

Oexisting patterns of population concentration,
distribution or growth, and

Oexisting community or neighborhood character

These terms are so expansive and vague that
non-environmental arguments become the basis of
the environmental review and subsequent litigation.
To focus environmental review on the natural envi-
ronment, these two factors out of the eleven in-
cluded in SEQRA should be deleted."

D.  Restrict Standing to Sue under SEQRA. Even with
full compliance with the SEQRA process, project
sponsors and government agencies may find them-
selves embroiled in lengthy and expensive litiga-
tion. As one commentator notes, “most SEQRA
litigants do not want more extensive consideration
of environmental issues; what they want is a differ-
ent decision.”'* With this predisposition, opponents
of the project will be able to use the environmental
review process to halt the development even though
there has been full compliance with SEQRA." This
is due to the fact that New York courts have very
broadly interpreted who may sue under SEQRA,
that is, who has standing to sue. To overcome this
problem while maintaining the protections of the
environmental statute, two options should be con-
sidered:

Oamend SEQRA to restrict standing to those par-
ties that are truly aggrieved and suffering be-

12

13

15

See, for example, Chinese Staff & Workers Association v. City of New York, 502 N.E.2d
176 (Ct. App. 1986).

See Appendix E for a listing of these factors.

Sterk, supra note 1, at 2075.

See Gerrard and Bose, supra note 6, for a list of New York cases where a lower court has
struck down an Environmental Impact Statement, but then been reversed on appeal after
time-consuming and expensive litigation.
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cause of an environmental harm, rather than a
procedural defect, or

Oeliminate the private right of action so that only a
governmental watchdog of the environment
(separate from a lead agency, such as the Attor-
ney General) could sue for a potential violation
of SEQRA. In essence, only the government de-
cision makers who must vote on a project would
be the “aggrieved party” eligible to sue through
this watchdog.

The first approach, while more desirable substan-
tively, still requires a developer and/or the city to
defend a litigation and argue the question of stand-
ing in order to dismiss the lawsuit. There is no easy
way for judges to bar access to the court unless hear-
ings are first held to determine whether the plaintiff
has the right to bring the lawsuit under this test for
standing to sue. These hearings, however, should be
more expeditious than a full-blown trial. The sec-
ond approach overcomes this problem by drawing a
bright line about the party authorized to sue, but
may be much more difficult to have enacted through
the Albany political process. At the very least,
SEQRA should be amended to include the Califor-
nia requirements that parties must exhaust adminis-
trative remedies and raise objections during the
agency review process before being permitted to
sue. Again, however, court proceedings (albeit
shorter than a full trial) would be required to deter-
mine compliance with these requirements before a
lawsuit could be dismissed.

E.  Reduce Statute of Limitations and Accelerate Envi-
ronmental Litigation. Plaintiffs currently have 120
days to sue a project sponsor and/or lead agency
claiming a violation of SEQRA. During this statute
of limitations period, a project sponsor (and lender)
will typically not take any significant action to
move the project forward for fear of the cost and de-
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lay associated with potential litigation. This is sim-
ply lost time waiting for the expiration of a legal
deadline. In California, for example, the statute of
limitations is only 30 days'® and, in order to sue, po-
tential plaintiffs are required to exhaust administra-
tive remedies and to present objections during the
environmental review process so they can be aired
and considered contemporaneously. This regula-
tory scheme would lead to a more informed envi-
ronmental review and would eliminate project
delays associated with waiting for lapse of the stat-
ute of limitations period. In New York, the statute of
limitations for challenging an action of the Board of
Standards and Appeals (a related city body) is 30
days,'” evincing the determination that this is a suf-
ficient period of time to bring an action challenging
a project. SEQRA should be amended to provide a
30-day statute of limitations for legal challenges.

In arelated context, New York State has also rec-
ognized that delays attributable to legal challenges
can doom time-sensitive real estate development
projects. State law provides for a preference over all
other civil actions and proceedings for litigation re-
lating to actions taken by the Board of Standards
and Appeals.'® Recognizing that delay can be tanta-
mount to loss of a project, the legislature has estab-
lished a procedure to expedite review of these
claims. In a similar vein, court review of actions
pursuant to SEQRA should have a preference so
that litigation delay will not doom a project that
eventually wins on the merits.

Provision of Information about CEQR Reviews.
While the standards of review in the State environ-
mental statute and regulations lead to the higher cost
of residential development, there are also delays
(and costs) associated with the administration of the
environmental review process in New York City. A

16 See Cal. Pub. Res. Code, div. 13, secs. 21167 and 21167.8.
17 SeeN.Y. Gen. City Law, sec. 82(1)(a).
18 N.Y. Gen. City Law, sec. 82(3).
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good portion of this delay is attributable to the back
and forth between the City environmental review
agencies and the project sponsor/lead agency relat-
ing to additional required analyses. To their credit,
the environmental review agencies now use a hand-
book outlining guidelines and protocols which cut
back significantly on this source of delay. However,
it is impossible to gauge the current causes and
length of delays because the Mayor’s Management
Report (MMR), issued twice a year to disclose indi-
cators of agency performance, no longer provides
the actual time elapsed between submission of an
application and completion of the review.'* The De-
partment of Environmental Protection (DEP) also
performs environmental reviews for the city. In its
MMR sections there is a narrative which only iden-
tifies the number of applications that were deemed
complete in that fiscal year without detailing the
time taken to complete this process. In order to mea-
sure progress in shortening the time for this review
over time, the MMR should be revised to disclose
the median length of time taken to complete the re-
view. In addition, another indicator should be in-
cluded which provides the reasons, by category, for
the delay for any project which takes more than
three months to review. These categories will pro-
vide government decision makers and the public
with the information necessary to monitor and, if
necessary, improve the administrative system. [fthe
agencies are unable, over time, to shorten the time
necessary for review, other measures must be con-
sidered in order to achieve the mandate of encourag-
ing critical housing development. As in other areas,
the city should consider a provision that applica-

19 Some experts have advocated a process by which a project sponsor would “self-certify”
the completion of an environmental review. This would eliminate delays encountered
by staff limitations in certifying agencies. The project sponsor would still have an
incentive to assure that the environmental review is complete and accurate to protect
against potential legal challenges to the project. While this is a more expansive (and
probably more difficult to implement) recommendation than that made in this Report, it
is one worth considering if certification delays become a larger problem.
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tions would be deemed approved after a certain rea-
sonable time (say 45 days) after a sponsor’s
submission of all requested information.
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Chapter 7:
Zoning Regulations

|. Statement of the Problem

The critical determinant of the availability of land for housing de-
velopment is proper zoning. Ifland is properly zoned for residential
use, an owner or developer may proceed to build housing
“as-of-right.” If the land is not zoned for housing, but might be ap-
propriate for this use, a developer must secure a zoning map or text
amendment (a “rezoning”) or a special permit, pursuant to a public
approval process. As noted earlier in the Environmental Review
chapter, these actions trigger a review under CEQR and may re-
quire approval pursuant to the Charter-mandated Uniform Land
Use Review Procedure (“ULURP”). This latter process is dis-
cussed and analyzed in the next chapter on Land Use Review Pro-
cesses. As will be shown, both of these processes impose enormous
expense and potential project delays on owners, making it likely
that only the largest and most controversial projects will seek these
changes. To avoid these costs and controversies, it is important that
the city, on its own initiative, review and amend the Zoning Resolu-
tion to allow residential and mixed-use development in zones des-
ignated for manufacturing uses that are now obsolete.'

The second aspect of zoning which may unduly limit the size
and layout of a new building, and therefore may make a develop-
ment unfeasible, are the constraints set on the bulk, height, open
space and parking requirements of the code. As Appendix F dem-
onstrates, the New York City Zoning Resolution imposes some-
times inordinate requirements relating to bulk, height, open space
and parking. The long and expensive process to obtain relief from
these requirements discourages developers from seeking changes,
either resulting in inefficient projects or, more likely, a decision not
to proceed with the project.

1 For a comprehensive analysis of the decline of the manufacturing sector in New York
City, see New York City Department of City Planning, DCP #93-02, Citywide Industry
Study: Industry Trends, Technical Report (1993) [hereinafter Citywide Industry Study].
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Third, in an effort to remedy misguided development permit-
ted in the 1961 Zoning Resolution, the City Planning Commission
(CPC) and the City Council adopted amendments known as Lower
Density Contextual Zoning in 1989 affecting R3 to RS zones. In
medium and high density zones (R6 to R10 zones) the city adopted
the Quality Housing Zoning Text Amendments of 1987 which sim-
ilarly attempted to require “contextual” development. In many
cases, these new provisions limited the ability of developers to use
their property for cost effective housing projects (except during the
most robust of market periods and in the most robust of market ar-
eas).

Finally, the New York City Zoning Resolution, as a whole,
can only be described as arcane and byzantine.” Only experts can
wade their way through the multiple levels of regulation that may
affect a single piece of property. This discourages new developers
from entering the market and expanding the capacity of the city to
produce housing. In addition, the sometimes conflicting language
and definitions in the Resolution lead to confusion among project
sponsors and Department of Buildings personnel who must inter-
pret the Zoning Resolution. This document has evolved over time,
from a code in 1916 requiring buildings with a “wedding cake” de-
signto acode in 1961 requiring buildings with a “tower in the park”
design to code amendments in the late 1980s and 1990s requiring
buildings with “contextual” designs. Changes have been layered on
top of the other, resulting in complicated, conflicting and changing
rules. In addition, in response to political and community pres-
sures, special zoning districts have proliferated, reaching
thirty-four in number as of August of 1998;’ these districts have
been layered on top of general zoning requirements. The city has
not performed a comprehensive review of these accreted changes
to identify a necessary set of zoning tools to be fairly applied in
each neighborhood.

2 Oneexpertinvolved in the interpretation of the Zoning Resolution has admitted that it is
an “abomination.”

3 See NYC Zoning Resolution, app. D at www.ci.nyc.ny.us/html/dcp/html/zonetext.html
(incorporating changes through August 27, 1998).
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II. Past Effortsto Changethe Regulations

In the first area, making more land available for the development of
multi-family housing in New York City, DCP, CPC and the City
Council have exercised admirable leadership over the past five to
six years. DCP has undertaken extensive planning reviews to
rezone large areas of the City on their own initiative from manufac-
turing uses. These actions in areas such as Flushing in Queens,
Williamsburg in Brooklyn, Sixth Avenue in Manhattan and all
along the waterfront of New York have begun to make property
available for residential or mixed-use that was formerly designated
for manufacturing use. More significantly, in 1997, CPC and the
City Council adopted a zoning text amendment creating a new
“Special Mixed Use District.”” In these districts, areas currently
zoned for light manufacturing uses (M-1) are paired with a residen-
tial zoning designation allowing all uses permitted in either the
manufacturing or residential zones. So far, one area in Port Morris
of the Bronx has been mapped for this special mixed use. In another
initiative that reflects changing uses, the Lower Manhattan Eco-
nomic Revitalization Plan, advocated by the Mayor, included zon-
ing text amendments that permitted conversion of obsolete office
buildings in Lower Manhattan to residential development. As of
January 1999, 3,777 housing units comprising over 4.4 million
square feet have been converted or were under construction.” An
additional 1,000 units are planned for development.

In the last three areas of the Zoning Resolution affecting cost,
constraints on building size/design and the complexity of the Reso-
lution, the city has begun to take piecemeal efforts at improving this
regulation. In July of 1996, the Department of City Planning re-
leased for public comment a comprehensive proposal entitled
Zoning to Facilitate Housing Production. This proposal, still under
review, outlined 35 changes to the Zoning Resolution as well as
text clarifications and future possible studies, designed to improve
and simplify the development of housing in the city. In addition, as
a first step in making the Zoning Resolution more accessible, the

4 See NYC Zoning Resolution, art. 12, ch. 3, sec. 123.
5 Alliance for Downtown New York Inc., Memo from Tristan Ashby, Director,
Economic Incentive Programs, Feb. 19, 1999.
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Department of City Planning placed its full text and maps on its
Internet web site as of November 1998.

[11. Recommendations

Inrecent years, the Department of City Planning, the City Planning
Commission and the City Council have taken very innovative ac-
tions to adapt the Zoning Resolution to changing uses in the city
and to make more land available for residential development. The
following recommendations highlight additional areas in which the
city can continue to pursue this agenda. The first recommendation
offers a comprehensive approach to revising zoning; the remaining
recommendations offer valuable interim initiatives.

A.  Establish a Task Force to Implement a Comprehen-
sive New Zoning Resolution. The Zoning Resolu-
tion was last amended comprehensively almost
forty years ago. With the dawning of a new century,
it is time for the city to implement a new Zoning
Resolution that reflects an expansive vision and re-
places this out-of-date code. As one practitioner
notes, the 1961 comprehensive amendment to the
Zoning Resolution was adopted at the height of the
urban renewal movement in the nation’s cities.®
New York’s zoning therefore put a premium on
building “towers in the park.” The 1961 amendment
introduced the notion of “open space ratios”
(OSR’s) and other concepts designed to produce
light and air, despite its impact on the context of
neighborhoods. Planners also forecast booming
population growth and expansion of manufacturing
industries, requiring more land for these uses.” Al-
most forty years later, we recognize that this vision
ofurban design is antithetical to today’s concepts of
preserving communities and that predictions about
population and manufacturing have just not panned

6  Norman Marcus, Zoning from 1961 to 1991: Turning Back the Clock—But with an
up-to-the-minute Social Agenda, (Todd W. Bressi ed., 1993) [hereinafter Bressi].

7  See Richard L. Schaffer, Reflections on Planning and Zoning New York City, Bressi,
supra note 6, at 239 and Peter D. Salins and Gerard C. S. Mildner, Scarcity by Design:
The Legacy of New York City’s Housing Policies (1992).
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out. OSR requirements, for example, often lead to
unusable and undesirable open spaces and unusable
buildings.® Similarly, increased parking require-
ments that have no relationship to the expansion of
mass transit services create a drag on feasible devel-
opment. Consequently, the City Planning Commis-
sion and the City Council have tried in the last few
years to repair the Zoning Resolution in a piecemeal
fashion. For the fortieth anniversary of the compre-
hensive zoning amendment, the city should adopt a
comprehensive amendment that reflects a rational
and modern vision of New York City. The new zon-
ing resolution should be guided by the principle of
encouraging more housing development whenever
consistent with existing or planned infrastructure in
order to address the current shortage of housing.
The Mayor and the City Council should create a
joint Task Force, headed by the Chairman of the
City Planning Commission, which will implement
this vision beginning in the year 2001.

Adopt Map Changes to Increase Special Mixed Use
Districts. The city’s adoption of the zoning text
amendment to allow residential development in
light manufacturing zones is a farsighted and inno-
vative change. Recognizing that new development
of manufacturing uses is highly improbable, given
changing technology and the consistent decline in
jobs in this economic sector,’” CPC and the City
Council have opened up critical new land for hous-
ing development. When this zoning text amend-
ment was approved, the city adopted only one
change in the zoning map, in the Port Morris section
of the Bronx, to permit this mixed use district and

In addition, these new requirements give owners an incentive to retain existing,
obsolete, buildings because a new building permitted under the 1961 zoning
amendment would have to be much smaller in order to satisfy OSR’s and parking

requirements.

New York City Private Sector Employment in the industrial sector decreased from
1,699,000 jobs in 1958 (just before the comprehensive amendment to the Zoning
Resolution) to 826,000 in 1991. Citywide Industry Study, supra note 1, at 2 (citing New

York State Department of Labor, Current Employment Survey).
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has not adopted any other map changes since then.
Many areas zoned for manufacturing uses'® would
be appropriate for a mixed use designation, includ-
ing Red Hook, Williamsburg and Greenpoint in
Brooklyn, Southern and Central areas of the Bronx,
including Hunts Point and the West Side of
Manhattan from Chelsea to Clinton to West and
Central Harlem. The community and political pres-
sures and balancing of interests involved in any of
these actions are understandably difficult.'" How-
ever, in order to advance these conversations and ef-
fect positive change, the Department of City
Planning should set a goal of reviewing appropriate
areas for rezoning and proposing no less than four to
five “map amendments” each year. This clearly will
require additional environmental review and plan-
ning staff for DCP, but this would be money well
spent. Ifthe changes advocated in the chapter on En-
vironmental Review, supra, relating to exempting
municipal actions from CEQR review, are adopted,
these zoning changes could be implemented more
effectively.

C.  Amend Lower Density Contextual Zoning to Permit
Appropriate Housing Density. Reacting to some
clearly inappropriate housing developments in the
neighborhoods of the boroughs other than
Manhattan, the city amended the Zoning Resolution
in 1989 to require “Lower Density Contextual
Zoning.” These amendments imposed new restric-
tions on building density, height, setbacks and types
of housing that could be built in certain areas of
Brooklyn, Queens, Staten Island and the Bronx. In
these areas, housing density was reduced by almost
50 percent in R3 through R5 zones. These are pre-

10 In January of 1993, the Department of City Planning prepared a Geographic Atlas of
Industrial Areas and completed 59 study area profiles for all five boroughs. These
analyses provide the first step for rezoning of many of these areas. Citywide Industry
Study, supra note 1.

11 See, for example, Julian Barnes, More Housing on the Way?, The New York Times,
Real Estate Section, Jan. 17, 1999, at 9.
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cisely the zones where medium density
multi-family housing can and should be developed
in the city, given the availability and affordability of
land. The generic adoption of “contextual”
protections does not make sense in many communi-
ties, especially the extent to which density is re-
duced. While it is unlikely the city would repeal
Lower Density Contextual Zoning (and in limited
instances, it is appropriate), restrictions must be re-
visited in light of changes in the last ten years. A
substantial increase, even to 50 percent to 70 per-
cent of what zoning permitted before these amend-
ments became effective could increase housing
production by 25 percent to 35 percent.

Increase Density in Medium and High Density
Zones. By the same token, a modest increase in the
density permitted in medium and high density zones
(R6to R10)is an easy and unobtrusive way to have a
large cumulative impact on housing production in
the city. Even if the definitions of floor area ratio
(and other zoning limitations) permitted in each of
these zones were increased by only 10 percent (pro-
vided transportation and school infrastructure is
available), this would lead to a significant increase
in the number of units produced across the city with
an almost imperceptible increase in the size of each
individual development. One need not worry that
these buildings will be out of place as these are the
same zones in which Quality Housing requirements
are either mandatory (if mapped) or optional, assur-
ing development of desirable buildings from a plan-
ning perspective.

Adopt Department of City Planning’s Report
“Zoning to Facilitate Housing Production.” The
Department of City Planning undertook an exten-
sive review of the Zoning Resolution to determine
which provisions require amendment in order to en-
courage housing production. In July of 1996, DCP
published a report listing 35 items “intended to

79




Reducing the Cost of New Housing Construction in New York City

make residential zoning regulations more compati-
ble with the needs of the marketplace, the precepts
of good urban design, and the prevailing built char-
acter of the city’s neighborhoods.”'? While modest
in nature, these proposals are thoughtful and in-
cluded items such as (1) reducing parking require-
ments for lower income and elderly housing based
on actual needs, (2) facilitating development of as-
sisted housing projects, (3) eliminating density pen-
alties for mixed-use buildings, (4) permitting
off-site parking in residential zones and many more.
Based on the wealth of experience of the DCP staff
in reviewing problematic regulations that increase
costs without providing benefits to our communi-
ties, these proposals offer the first step in rationaliz-
ing provisions of the Zoning Resolution.
Recognizing the confusing language of the resolu-
tion, the proposal would also clarify definitions and
include illustrations to eliminate ambiguities. Staff
at DCP expect this proposal to be certified as ready
to begin the ULURP process soon. We urge the pub-
lic bodies reviewing these proposals to approve
their implementation as soon as possible. In addi-
tion, the DCP report outlined sixteen areas for “fu-
ture possible studies” again to encourage housing
production. The MMR should include significant
goals for the Department to continue proposing and
adopting these types of changes.

F. Use Terms Consistently Throughout the Zoning
Resolution. In DCP’s proposal “Zoning to Facilitate
Housing Production,” item 11 of the section on “Fu-
ture Possible Studies” is an item which deserves to
be repeated and listed as a separate recommendation
to address part of the byzantine nature of the Zoning
Resolution. As stated by DCP: “The Zoning Reso-
lution often describes similar things in different
ways, as can be expected from a document that has

12 New York City Department of City Planning, DCP #96-14, Zoning to Facilitate
Housing Production (1996).
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been extensively amended for over 30 years. This
has led to confusions and contradictions in some
cases, and the application of regulations contrary to
the intention of the Planning Commission. Now that
the Resolution is computerized, it is possible to con-
duct a thorough search for similar provisions to in-
sure that exactly the same wording, where
appropriate, is used in their descriptions.”"® The im-
portance of this undertaking cannot be overempha-
sized given the potential for inconsistent
interpretations within a Borough office of the De-
partment of Buildings and across different Borough
offices that increase costs and delay projects. This is
an ideal undertaking to outsource, given limited city
personnel, with strict performance deadlines.

Expand the Lower Manhattan Economic Revital-
ization Plan. In the short time that it has been in ef-
fect, the Lower Manhattan Economic Revitalization
Plan has demonstrated the success of flexible zon-
ing and tax incentives to recycle obsolete commer-
cial office buildings into residential and mixed-use
buildings. Given the limited availability of land per-
mitting housing development, it is important that
initiatives such as this be encouraged and ex
panded.'* From the zoning perspective, the Lower
Manhattan plan relied on a 1981 amendment to the
Zoning Resolution that permitted conversion of of-
fice buildings to residential use in certain areas'” if
the building was (a) located in a residential zone or
in a commercial zone which permits residential uses
(see Appendix F to this Report) and (b) built before
December 15, 1961 (the effective date of the Com-
prehensive Zoning Amendment). When the Lower
Manbhattan plan was adopted, it delineated a geo-

13 Seeid.

14 In addition, the program expires in 2002 which will require the city to extend these

provisions.

15 These areas include Community Districts 1-6 in Manhattan, Community Districts 1, 2
and 6 in Brooklyn and Community Districts 1 and 2 in Queens. See NYC Zoning

Resolution, art. 1, ch. 5.

81




Reducing the Cost of New Housing Construction in New York City

graphic area in which buildings constructed as late
as 1977 (instead of 1961) could be converted under
these conditions. Buildings built after 1977 were
not eligible as ostensibly newer buildings were not
obsolete and should not be converted.'® With the
rapid pace of changes in telecommunication and
computer technology, much newer buildings can in
fact be obsolete. In addition, newer buildings may
be obsolete based on their small floor plates (rather
than their age), making conversion to housing a de-
sirable option. The Lower Manhattan plan should
be amended to remove the limitation relating to the
age of the building. In addition, the city should ex-
amine the geographic boundaries of the 1981 zon-
ing amendment and identify other areas, especially
in Brooklyn and Queens, where other commercial
or industrial buildings could be reused for housing.

16 Werecognize that, now that the commercial vacancy rate in Lower Manhattan has been
substantially reduced, there is competition for uses of these buildings between housing
and office space for new businesses. This competition is inherent in a conversion
concept and is best resolved through flexible zoning that permits project sponsors to
select the highest and best use for each building.
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